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BEFORE THE
SURFACE (TRANSPORTATION BOARD

Docket No. 42104

ENTERGY ARKANSAS, INC AND ENTERGY SERVICES, INC
v

UNION PACIFIC RAILROAD COMPANY AND MISSOURI & NORTHERN ARKANSAS
RAILROAD COMPANY, INC.

Finance Docket No. 321S7

MISSOURI &. NORTHERN ARKANSAS RAILROAD COMPANY, INC
-LEASE, ACQUISITION AND OPERATION EXEMPTION-

MISSOURI PACIFIC RAILROAD COMPANY AND
BURLINGTON NORTHERN RAILROAD COMPANY

ANSWER OF MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY, INC.
I'O VERIFIED COMPLAINT OR IN THK) ALTERNATIVE PETITION TO REVOKE IN

PART OF ENTERGY ARKANSAS, INC. AND ENTERGY SERVICES, INC.

Pursuant to 49 C.F R §§ 1111 4 and 1121, Missoun £ Northern Arkansas Railroad

Company, Inc ("MNA"1) uaswers the Verified Complaint or in the Alternative Petition to

Revoke in Part (the "Complaint") filed on Fcbruaiy 12, 2008 by Enleigy Arkansas, Inc. ("EA1")

and Fntergy Services, Inc ("ESP), jointly refened to as Entergy. The Union Pautlc Railroad

Company ("UP'1) is named as a co-defendant in the Complaint
i

MNA denies all aveimunts made by Entergy that MNA has violated 49 U S.C §§ 10702,

10704 and related sections and Surface Transportation Uouid (.the "Board1") regulations regarding

MNA's lease anclopeiationof llie rail line dcsci ihcd below.
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MNA began operating in 1992 and is located in the States of Missouri, Kansas and

Arkansas.

MNA owns the rail lines located betwee-i. (1) milcpost 415 7, at Ucigman, AR, and

milcpoht 3122, at Onion, AR, (2) mileposl 334.39, at lion Gate Sticct in Joplin, MO, and

milepost 330 2, end ofHack near Tamko, including the Taniko Lead, the West Joplin Industrial

Trackage, all tracks formerly owned by BNSF in the KC-S mil yard in Joplin and BN'SFs Joplin

Yard, and (3) milepost 309.9 and mileposl 3153 in Carthage, MO (the "Owned Lines").

Pursuant to a Lease Agreement dated as ol December II, 1992 by and between Missouii

Pacific Roilioud Company ("MR") and MNA (the "Lease"), MNA leases Horn UP the rail lines

between: (1) milcpost 643 3. at Pleasant Hill, and milepost 527.9, at Carthage, (2) milcpost

316.9, at Nevada, and mileposl 265 2, end of track at Clinlon, MO, (3) milepost 317.2. at

Carthage Sub Jet., and milepost 337A at Ft. Scott, KS, (4) milepost 528 2, at Caitriage, MO, and

milepost 545.7, at Joplin, MO, (5) milepost 527 9. al Carthage, MO, and mileposl 415.7, at

Beigman, AR, (6) milcpost 381.5, at Colter and milepost 258 7, at Dia^ Jet., AR, and (7)

milepost 506.5, at Springfield. MO, and milepost 5114, at Walhs, MO (the "(.cased Lines*')

MNA has liackagc rights over the UP rail lines located between. (1) NeffYaid at Kansas

City, and milepost 643 3, at Pleasant Hill, MO: a-id (2) mileposl 258.7, at Diaz Jet, and mileposl

261.0, at Newpoit, Aikansas (the 'Trackage Rights I uics").

I he Owned Lines, Leased I ines, and the Tiackage Rights Lines will jointly be rcfcircd lo

as the''Line."



The BNSF Kailway Company ("BNSF") provides haulage service toi the MNA between

Aurora and Springfield, MO. The Branson Scenic Railroad, Inc , and the White River Scenic

Railroad operate passcngei excursion trains over sections of the MNA.

MNA interchanges with UP at Kansas City, MO. and Newport, AK, BNSF at Lamai.

Aurora, and Springfield, MO, and KCS at Joplin, MO

MNA operates the Owned Lines, the Leased Lines, and the Trackage Rights Lines as a

unified system The Owned Lines are about 10K miles of railroad, the Leased Lines are about

380 miles of railroad, and the Tiackage Rights Lines are about 70 miles. If MNA's light to lease

the 380 miles and operate over 30 miles of trackage rights from UP weie terminated for any

puipose, MNA would cease being a viable lailroad. However, as lung us MNA complies \s ith

the provisions of the Lease, MNA should not be depnved of its franchise. Nor .should MNA be

deprived a Tits franchise as the result of the Complaint us long us MNA continues to provide

service mid meet its common canier obligation If the Lease wcie terminated, the three segments

owned by MNA would become disconnected islands and MNA would lose the majority of its

traffic Loss of the lease and trackage rights franchise from the UP would most likely have a

devastating financial impact on MNA and requiie MNA to icvicw all options as to the future of

its remaining lines. Under the Lease, MNA may shift up to five percent of the tiaftic that it

interchanges with UP to interchange with anothei carnci, without incumng an increase in

payments to UP Hence, under the Lease, there is additional competition tor up to five percent of

the traffic intcichanged between UP and MNA Were the Lease teiminaled, this competitive

option would end ,



MNA would lose the substantial capital expenditures it has made in the Line il'lhc Lease

were terminated. Moreover, theic would be a substantial disruption of service to shippcis that

rely upon MNA MNA would not have the size system 01 volume of work necessary to retain its

work Ibice of 126. Pursuant to the Board's rules, MNA would be required to seek

discontinuance authoiiu in ordei to terminate us operations under the Lease, at a minimum

MNA could incur the costs of laboi protection resulting from discontinuance of service over the

Leased Lines.

MNA has operated for over IS yeais and has provided a valuable service to its customers

as demonstrated by its handling of 114.241 carloads in 2007. MNA contends that a regulatory

action that dcpnved it of its cuircnt fianchise would violate numerous provisions of the rail

tiansportation policy of 49 U S C §10101.

Lntergy has not asked MNA lo quote a joint rate with BNSF lor ACTVICC between the

Powdei River Basin (the '*PRBM) and Entergy's facility in Independence, AR as required hy 49

C F.R § 1300.3 Uvcn if the Complaint could be deemed a request for a latu, Pntergy has not

given MNA sufficient information to quote a rate. Wore Cntergy tu ask MNA to quote a rate,

MNA would icquire vciy specific information about the service lequested by Entergy so that

MNA could pioperly price the service, regaidless ot tiic teims of the Lease

To (lie extent thiit MNA dot-.s nut specifically admit an averment made in the

complaint, thitt averment is denied.

I MNA is without sufficient infoimation to admit or deny the averments made by

hntcigy m I'aragiaph 1 of the Complaint. Paragiaph 1 relates to information within the specific

knowledge ol Enteig>.



2. MNA is without sufficient information to admit or deny the averment:, made by

Hntergy in Paragraph 2 of the Complaint Paragraph 2 relates to infoi motion within the specific

knowledge of Cnicrgy

3. MNA is without sufficient infoimation to admit or deny the averments made by

Entergy in Paiagraph 3 of the Complaint. Paragraph 3 relates to information within the specific

knowledge of linmgy

4. MNA is without sufficient information to admit or deny the averments made by

bntcrgy in Paiagrapli 4 of the Complaint. Paragiaph 4 relates to information within the specific

knowledge of UP.

5 MNA admits the averments in Paiagiaph 5 of the Complaint

6. MNA is without sufficient infoi (nation to admit or deny the aveiments made by

bntergy in the fiist sentence of Paragraph 6 and the first phiase of the second sentence of the

Complaint Paragiaph 6 relates to inlbimution within the specific knowledge of BNSF. With

respect to the remainder of the second sentence of Puiagraph 6, MNA denies that BNSF or us
i

piedccessor "was a party to the notice of exemption at issue in Finance Docket No 32187

insofai as that notice pertained to trackage rights over two Builington Noithcrn lines in the State

of Missouri.'1 MNA was the only puity to the notice of exemption that was filed with the

Intel state Commerce Commission puisuant to 49 C.KK §1150.32(a).

7 MNA denies the averment in Parugiaph 7 of the Complaint that it acquired 492.27

from UP. MNA avers that it acquired by lease and purchase 491 27 miles.

8 MNA admits the aveiments in Paiagraph 8 of the Complaint

9 MNA admits the averments in Puiagraph 9 of the Complaint
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iO. MNA admits the averments hi Paragraph 10 ol the Complaint.

11 MNA admits that in Paiagraph 11, Tntcrgy has accurately quoted Sections 4.01 and

4 03 ot the Lease

12. MNA admits the averments in Paragraph 12 of the Complaint, except for the

rounding of the escalated rental.

13. MNA denies the averments in Paragraph 13 of the Complaint.

14 MNA admits that in Paiagraph 14, Enleigy bus accuiatcly quoted Sections 3 01 and

3 04 of the Lease MNA denies the characterization of Sections 3.01 and 1 04 of the Lease.

15. MNA admits that the tiackage rights gianted in Section 5 05 of the Lease arc

restricted to inleichangi? with UP MNA denies all other averments in Paragraph 15 ot the

Complaint

16. MNA admits that in Paragiaph 16, F.nteigy has accurately quoted Section 15 01(t) of

the Lease MNA denies the chaiactciization of Section 15.01(1) of the Lease by Entergy. As

expressed above, MNA contends that the Lease should not be terminated as long as MNA

continues to comply wuh the Lease and fill fills its common carrier obligation The results of this

legulatory proceeding aie insufficient justification for tei in mating MNA's franchise over the

Leased Lines and the Trackage Rights 1 .mes. I cmiination of the Lease \vould create island

operations by the MNA. at a minimum resulting in ihc reduced viability of the MNA MNA

would lose the value of the capital expenditures it made in the Line if the Lease were teimmated

If the Lca.se weie temiinaied. shippeis could sec service disiuplions and reduction of competitive

options In addition, termination could result in limm to MNA's employees.



17 MNA js without sufficient information in admit or deny the averments made by

tntergy in the first two and the List sentences ol Paragraph 17 of the Complaint, which relate to

information within the specific knowledge of fcnteigy. MNA is also without sufficient

infonimtion to admit or dem/ the averments made b> Fntergy in the third and lorth sentences of

Paiagiaph 17 of the tumpluini

1X MNA is without sufficient mloiination to admit or deny the averments made by

Lntergj in Paiagraph 18 of the Complaint, which relate to mfoimat'on within the specific

knowledge ol" Hntergy.

19 MNA is without sutticient information to admit or deny the averments made by

Hnicigy in Pamgiaph 19 ol the CompluinU which relate to intonnution within the specific

knowledge ol Enleiyy.

20 MNA admits that in Paragraph 20, Enteigy has accurately described the movement

of trallic from the PRJi and the letuin nf empty cars MNA denies the characterization of the

movement as being "imposed by the papei baiueis/1

21 VINA denies the aveiments in Paragraph 21 of the Complain!. MNA can and will

interchange traffic with RNSF at Auioia 01 Spnngtield, MO as long as Entergy is will ing to pay

a rate that will provide MNA a letuin equal to the cost ot capital on all ol its costs, including

rent MNA denies Pnte.gy's averment that "eilhei of these routes may require some upgiading.*1

These routes will lequire substantial upgrading to handle loaded unit co.il trams The

interchanges with RNS1- would also require substantial upglading MNA cannot respond to this

averment without knowing the le\cl of service that Entergy would seek MNA would include

the cost ot upgiading the route as part ol'thc cost which Entcrgy's tates must covci



22 MNA Dd mi is that a physical interchange with BNSF could be made available at H.

Scolt, KS. Howcvei, in order lo interchange with BNSF al Fl. Scott, MNA would have to

replace interchange track thai hud previously been removed. MNA denies that the interchange

track could be replaced "without significant difficulties," because oi the need to reconstruct the

inttiichange tracks

23. MNA denies that in Paragraph 23 of the Complaint Entergy has accuiately

charactered the Mould's decision and prefeis to let the Board explain the meaning of its

decisions.

24. MNA denies that in Paragiaph 24 of the Complaint Entergy has accurately

characterized the Boaid's decision and prefers to let the Boa id explain the meaning of its

decisions

25 MNA denies the avciments made by Fnteigy in Pmagraph 25 of the Complaint.

26 MNA is without sufficient information to .uhnii oi deny the averments made by

bnlcrgy in Paragraph 26 of the Complaint, which relate to mfoimation within the specific

knowledge uf Entergy or UP.

27 MNA is without sufficient information lo admit or deny the avet merits made by

IZntergy in Paragraph 27 of the Complaint, which relate to information within the specific

knowledge of Bnlergy. MNA is without sufficient informalion to determine the quality of

service provided by UP during the limes specified by Rnlcrgy.

28 MNA hereby incorporates its answers to Paragraphs 1-27 as if lepeated in their

entucty.
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29. MNA fid mi is thai Section IV ol the Lease "establishes an annual rent payment

system " MNA can and will interchange traffic with BNSF as long us linlergy is willing to pay a

uilc that will provide MNA a iclum equal to the cost ol'iapital on all of ils costs, including rent.

30 MNA admits that Section IV ol the Lease continues lor the lite of the Loa^e, bin

denies the temainder of the aveiment in Paiagraph 30 of the Complaint.

31. MNA denies the aveimcnts made b> Kntcigv in Paiagraph 31 of the Complaint and

is without sufficient information to admit 01 deny the aveimcnts made is Pm.igraph 31(i) or

32 MNA is without sufficient infoimation to admit 01 deny the averments made by

t-ntergy in Paragiupk 32 of the Complaint.

33 MNA denies the avennenls made by Cnlergy in the fust sentence of Puiugraph 3 3 of

the Complaint and is without sufficient information to admit or deny the avetments made by

Enteigy in ihc second and third sentences of Paiagiaph 33 of the Complaint.

34 Entvig} states a legal conclusion in Paragiaph 34 of the Complaint, to which no

icsponse is required.

3? MNA hereby incorporates its answers to Paragiaphs 1-34 as il repeated in then

cntiicly.

36 MNA denies the averments made hy I'.ntcigy in Paragraph V) of the Complaint

37. MNA denies the averments made by Emeigy in Paiagraph 37 ot the Complaint

38 MNA denies the averments made by fcnlergy in Paragiaph 38 of the Complaint.

39 VINA denies the aveimenls made hy Cnterg\ in Paragraph 19 ot the Complaint

40. MXA denies the aveimenls made by Lntergy in Paiagraph 40 of the Complaint
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41. MNA denies the averments made by Gnteigy in Paragraph 41 of the Complaint

42 MNA denies the aveiments made hy Entergy in Paragiaph 42 of the Complaint. As

expressed above, MNA contends that the Lease should not be terminated as long as MNA

continues to comply \vith the Lease and fulfill* its common carrier obligation The results of this

regulatory piocecding are insufficient justification foi terminating MNA's franchise over the

Leased Lines and the Trackage Rights Lines. Termination of the I case would create island

operations by the MNA, at a minimum resulting in the reduced viability of (he MNA. MNA

would lose the value of the capital expenditures it nude in the Line if the Lease were terminated.

If the Lease were terminated, shippeis could see service disruptions and reduction of competitive

options. In addition, teimination could itsiilt in hann to MNA's employees

43. lintergy states a legal conclusion in Paragraph 43 of the Complaint, to which no

response is required.

44. MNA hereby ineoiporates its answers to Paragraphs 1-27 as if repealed in their

entirely.

45. Entergy slates a legal conclusion in Paragiaph 45 of the Complaint, to which no

response is required

46. MNA admits that Gnleigy has accutaiely quoted poitinns of 49 U S.C §1UI01 in

Paragraph 46 of Ihc Complaint

47. MNA denies the averments made by Entergy in Paragraph 47 of the Complaint

48 MNA denies the averments made hy Entcrgy in Paragiaph 48 of ihc Complaint.

Puisuant to the Boaid's rules al 49 C.F.R. §1121.3(c), "A party seeking revoctilion of an

exemption or a notice of exemption shall provide all of its supporting information at (he tune it
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files its petition'' F.ntcigy has noi met the burden of proof under 49 I'.S C §10502(d) 01 the

requirements of 4l> C I'.R §1121 3ic). There Pore, MNA respectfully requests thai (he Board

dismiss the Petition to Revoke in Pan.

49. MNA hereby mcoipoiales its answeis to Paragiaphs 1-27 as if repeated in their

cntiicty

50. tntcigy stales a legal conclusion in Paragiaph 50 of the Complaint, to vvhich no

response is required MNA denies the averment by Entergy lhal the Roaid ma> approve pooling

under 49 U S.C. §11.123 MNA denies that it has entered into a pooling uuungcmcnt with UP.

51 Entergy states LI legal conclusion in Paragraph 51 of the Complaint, to which no

response is required

52 Entergy stales a legal conclusion in Paragraph 52 of the Complaint, to which no

response is required.

53 MNA denies the avciments made by Hntergy in Paragraph 53 of the Complaint.

MNA did nut enter a pooling agreement \\itli UP, but a lease of railroad pioperty. MNA and LIP

do not compete for ti affic on the Line Sec Canadian National, el al -Conn ol-ttlmoiv Central,

elal, 4 S.T.D. 122, 151-152(1999)

S4. MNA admits that it has not sought authonu trom the Interstate Commerce

Commission ("ICC"') to enter a pooling m range men t with UP. MNA did comply with the

appropiiate ICC regulations in enteiing the Lease with UP and the ICC held lhal ihe transaction

was governed by 49 U.S.C. $IOWI. M/wur/n & Nvithwn Arkama\ RmlmadC. owpany. Inc -

anJ Opei alion faempnon Mi\stno i rat tfic Ritih tutt (twipany and



fiw hngttm Northern Railroad Company, ICC Finance Docket No. 32187 (ICC sei ved May 4,

55 Fniergy states a legal conclusion in Paragiaph 55 of the Complaint, to which no

response is required

56. MNA denies the averments made by Fnleigy in Pumgiaph 56 of the Complaint

PRAYER

For the foregoing reasons, MNA requests the Boaid to (1) conclude that MNA has not

violated any provision of 49 U S C. Subtitle IV with respect to the Lease; (2) dismiss the

complaint, (3) discontinue this proceeding, (4) prohibit the termination of the Lease as a result of

this proceeding, and (5) award MNA such other lelief to which it is entitled.

Respectfully sutimiitcd,

- Louis EjAiilomcr, Esq.
Law Offices of Louis E. Gitomer
600 Baltimore Avenue
Suite 301
lowson, MO 21204
(202)466-6532

Scott G. Williams Esq. x' ^
Senior Vice President & General Counsel C*r'
Rat [America, Inc.
5300 Bioken Sound Boulevard N W
Second Floor
Boca Raton, FL 33487
(561)226-1757

Attorneys for: MISSOURI & NORTHERN
ARKANSAS RAILROAD COMPANY.. INC.

Dated: March 10,2008
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CERTIFICATE OF SERVICE

I hereby certify that I have caused the foregoing document to be served upon counsel tor

Entergy Arkansas, Inc . Cntergy Services, Inc., and Union Pacific Railroad Company

electronically and by first class mail postage prepaid

ouis B Oilomei
March 10,2008
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